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Jane Parker, Chair
Board of Directors
Fort Ord Reuse Authority
Subject:

Alison Kerr, Mayor
City Council
Del Rey Oaks, CA

Map of Plant Reserve 1 North accepted by FORA and Del Rey Oaks,
FORA-DRO-CNPS contracts, CEQA mitigations, South Boundary Road
project, North South Road (General Jim Moore Boulevard)/Highway 218
Improvement Project, General Jim Moore/Eucalyptus Road Improvement
Project, ongoing harm, failure to comply with laws

Dear Chair Parker and members of the FORA Board of Directors, Mayor Kerr and
members of the Del Rey Oaks city council:
I represent the California Native Plant Society, Monterey Bay Chapter (CNPS) in
this matter. CNPS stands by its correspondence with FORA, Del Rey Oaks (DRO) and
LAFCO in these matters. In my letter of May 1, 2020, I emphasized that CNPS is and
has been steadfastly committed to the habitat protected since 1998 by contract
between CNPS, FORA and DRO and the habitat protected by CEQA mitigations. The
letter addressed the fact that FORA under its adopted project approvals can proceed
with its South Boundary Road project only if FORA first successfully negotiates with
CNPS to agree “to relocate a currently identified habitat preserve area further south”
and that if FORA cannot renegotiate the location then FORA cannot proceed with the
realignment and widening project as approved and must pursue other options.
(FORA’s 2010 EA/IS, pp. 3-2, 3-3.) FORA committed to this in FORA’s EA/IS that is
the basis for FORA’s approval of the South Boundary Road project. The May 1, 2020
letter reaffirmed that CNPS has not agreed to relocate the habitat preserve 1 North.
FORA has been confrontational, uncooperative, and replete with arguments and
incomplete facts twisted to serve FORA’s position, as demonstrated most recently by its
letter sent after 4 PM on May 19, 2020. Much of that letter mischaracterizes the facts,
the arguments, and the statements of CNPS. This letter addresses some of those.
CNPS writes this letter to demystify the situation and in an effort to defuse the
hostile actions by FORA and DRO and to resolve the controversies.
Executive Summary
FORA and Del Rey Oaks have illegally destroyed or hidden the public records
that show the true location for the Plant Reserve 1 North. CNPS has the records that
show that twenty years ago FORA and Del Rey Oaks agreed that what is now known
as parcel E29a.1 is the habitat reserve identified in the CEQA mitigations and the
CNPS-FORA-DRO contract. The parcel is approximately 4.6 acres. FORA and Del
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Rey Oaks have denied the existence of the records. FORA and Del Rey Oaks failed to
produce the records in response to the California Public Records Act requests that
CNPS has made. This CNPS letter attaches records that FORA and Del Rey Oaks
have destroyed.
CNPS reaffirms its previous concerns and opposition to any “relocation” of the
Plant Reserve 1 North and its concerns and opposition regarding FORA’s failure to
implement adopted CEQA positions and mitigations for past road projects that which
FORA has constructed, and FORA’s failure to ensure these mitigations will be carried
out by a successor. FORA, now that it has built its roads, intends to abandon all
remaining legal duties and responsibilities to which FORA committed when it approved
the roads. CNPS objects in the strongest terms.
Historic overview: the habitat reserve parcel.
The CNPS letter to FORA dated May 1, 2020, provided a brief historic overview
of the habitat reserve parcel. FORA’s May 19 letter is wrong on many points. The
contract and the other records speak for themselves, and they easily withstand the
efforts by FORA to twist the meaning to their own self-serving purposes that are not in
the public interest. The FORA letter is based on an artificially limited version of the
records that FORA and Del Rey Oaks have selectively considered, and the FORA letter
preemptively and prematurely abandons the CEQA commitments of FORA, all in
violation of laws.
As background, starting in the 1960s, CNPS secured approximately 14 plant
reserves on Fort Ord. CNPS took these actions because of the valuable and unique
nature of the habitat and rare plants at Fort Ord. Some reserves were modified over
the years as CNPS negotiated with the Army, as the Army approved projects and
added reserves as mitigation, and as reserves were merged and renumbered. Plant
Reserve #1 was and has always been located at the corner of Highway 218 and North
South Road which was later renames General Jim Moore Boulevard. The northern
boundary of Plant Reserve 1 was South Boundary Road.
North-South Road (General Jim Moore)/Highway 218 Improvements Project.
In approximately 1998, FORA prepared a draft Environmental Assessment
(EA/IS) for a road project called the "North South Road/Highway 218 Improvements
Project." CNPS commented on the draft EA/IS pointing out that the project would harm
Plant Reserve 1. In response FORA amended the EA/IS, and FORA later adopted
CEQA Mitigation 3 and constructed the project. Mitigation 3 set aside "a minimum of
2.0 acres" in the vicinity of the northeast corner of North-South Road (which later was
renamed General Jim Moore Boulevard) and South Boundary Road "plus an adequate
buffer" from the proposed development to the north, which was then a golf course. This
Mitigation 3 protected the land that CNPS called Reserve 1 North or Preserve 1 North.
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On April 22, 1998 a letter contract signed by CNPS, Del Rey Oaks (DRO), and
FORA designated a habitat area of minimum of 2 acres of habitat preserve plus an
adequate buffer at the NE corner of South Boundary Road and General Jim Moore.
This established Preserve 1 North in contract form. Thus, Plant Reserve 1 North was
created by FORA's adopted CEQA mitigation 3 and also by contract between CNPS,
FORA and the city of Del Rey Oaks.
In 1999 the contract between CNPS, FORA and DRO was modified to
strengthen Reserve 1 North and it slightly modified the configuration of the protected
land in order to provide consideration for the additional accommodation for proposed
improvements at the adjoining road intersection that FORA and DRO sought.
In February and March of 2000, the Army Corps of Engineers was actively
mowing and clearcutting many acres of land in the area of the Plant Reserve 1 North.
CNPS was very concerned that the protected Reserve 1 North area was in danger. At
2:00 PM on March 2, 2000, FORA's engineer, DRO's city manager, and a CNPS
representative met at the intersection of South Boundary and General Jim Moore for an
hour and a half. The purpose of the meeting was to resolve the location of the habitat
reserve so that it was not harmed by the Army’s actions. Immediately after the meeting
concluded the FORA engineer prepared a memo that documented the meeting and the
“designated habitat area” that was agreed upon pursuant to the contract. The memo
and its attached map is attached as Exhibit A to this letter.
The FORA memo states that the purpose of the March 2, 2000 meeting was as
follows, at item 1:

1. Meeting was set up [because] the CNPS habitat area
had not been confirmed by the City of Del Rey Oaks.
Mass vegetation cutting was ongoing north and south of
South Boundary Road. The U.S. Army COE was
following a map (attachment 1) showing the habitat area.
Confirmation of this area as the preserve was needed from
the City Of Del Rey Oaks.
The FORA memo stated at item 4:

4. The actual location of the 2 acre preserve within the
4.58 area was not identified. Per the CNPS agreement
dated 22 April 1998 and modified on 1 July 1999 a 2 acre
buffer is required thus: the approximately 4 acre habitat
area identified on the attached Map.
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The FORA engineer’s memo shows that Del Rey Oaks agreed that the
“4.58-acre parcel” shown as “Designated Habitat Area” on a large map dated “03
February 2000" was to be the protected habitat area. The large map was given by
FORA and Del Rey Oaks to CNPS. The memo attached a small version of the map.
This screen shot of the full-size map clearly shows the “designated habitat area”:

The FORA memo documented the acceptance by Del Rey Oaks that the “4.58acre” area shown on the map “shall be the habitat area” pursuant to the FORA-DROCNPS contract.

5. [Developer’s representative] Dave Miller and [Del Rey
Oaks city manager] Ron Langford accepted that the area
shown on the attached map shall be the habitat area.
This was an unequivocal concurrence by Del Rey Oaks and FORA as to the
approximate size and location of the habitat area pursuant to the contract. CNPS has
the large map that Del Rey Oaks gave to CNPS at the meeting in March 2000.
Authorized senior officials representing FORA, Del Rey Oaks and CNPS all were
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present1 at the meeting and they all accepted the mapped “4.58-acre” 2 site as the
protected area under the FORA-DRO-CNPS contract as amended. The acceptance
was documented. CNPS relied on that and in reliance did not take further action to
stop the Army mowing the surrounding area, as the compromise for the definitive
established protected area under the contract. (E.g., see CNPS March 2000
newsletter, Exhibit B to this letter.) Public records show that the Army removed much if
not all of the vegetation from the surrounding area, and did not remove vegetation from
the “4.58-acre” site shown on the accepted map
FORA and Del Rey Oaks should have disclosed the records that show the
accepted boundaries of Plant Reserve 1 North. FORA and Del Rey Oaks have denied
the existence of the records, have destroyed these records or have hidden them in
violation of the California Public Records Act and other laws, all in an effort to violate
the DRO-FORA-CNPS contract and to obtain an advantage over CNPS. CNPS has
fully performed because, inter alia, CNPS relied on the accepted “Designated Habitat
Area” map when CNPS forbore from challenging the actions of the Army, as the thenproperty owner, to clearcut the surrounding areas, and CNPS forbore from challenging
the FORA road projects based on the “Designated Habitat Area” map in exchange for,
as compliance with, and consistent with the contract and the actions of the parties.
FORA and Del Rey Oaks have received the benefit of their bargain. CNPS has not.
Subsequent to the acceptance by the parties of the “designated habitat area” on
March 2, 2000, for the first time official FORA and Army records show the area as a
new parcel and refer to it as a “habitat reserve,” for “habitat purposes,” as the “Native
Plant Society parcel,” and similar language consistent with the March 2, 2000 accepted
map of the “designated habitat area.” Del Rey Oaks and FORA did not object to those
official maps and official references to the parcel as the “habitat area.” Here are two
examples:
•

In 2003 when the Army was transferring land to FORA that was to be
within the city limits of Del Rey Oaks in FOSET-003, the Army transferred
what had been called parcel E29a, a large parcel which was to be within
DRO city limits. The new habitat reserve parcel was a subpart of the

1

FORA’s engineer managed FORA’s capital projects, project approvals and project
mitigations. Del Rey Oaks’ city manager Ron Langford was the longtime right hand of Mayor
Jack Barlich and who acted at times concurrently as Del Rey Oaks’ city clerk, police chief, and
in other official roles and duties. Mary Ann (Corky) Matthews was a longtime CNPS board
member and the knowledgeable longtime conservation chair of the chapter; she is the author
of “An Illustrated Field Key to the Flowering Plants of Monterey County and Ferns, Fern Allies,
and Conifers,” first published in 1998. She wrote CNPS CEQA comments on various CEQA
draft documents prepared by FORA for the road projects that are at issue.
2

Some public records describe the parcel as containing 4.63 acres or similar.
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larger parcel E29a. For this reason the Army carved out a small parcel
from E29a and called the carved-out area a "habitat area" on the FOSET003 Plate 1 and wrote explanatory text in FOSET-003 that says "Included
within Parcel E29a is a 5-acre habitat reserve that is not included in the
transfer" in the text. The FOSET-003 Plate 1 shows the same outlined
area that had been agreed to on March 2, 2000 by Del Rey Oaks and
CNPS as documented in the map given to CNPS in March 2000, a small
version of which is attached to the March 2, 2000 FORA memo, as
explained above.
•

In 2004, a U.S. Army Corps of Engineers report documented a walkabout
visit of the "5 acre parcel known as 'DRO Habitat Area'" and attached a
map showing the same outlined area that was described in and attached
to the March 2, 2000 FORA memo, as described above.

•

The Army knew that the area was designated as a habitat area, and the
Fort Ord cleanup parcel search tool specifically labels the new parcel
E29a.1 as “Habitat Reserve Area”, as shown in these screen shots below:

FORA has made extraordinary efforts to draw attention away from the existing
and accepted 2000 map of the “designated habitat area” and the official records.
Instead, FORA in its May 19, 2020 letter is oddly focused on a videotape which FORA
claims it created, and which was a public record of FORA. Neither FORA nor Del Rey
Oaks preserved a copy of a videotape, which is an improper and illegal destruction of
records, especially a record that FORA claims was prepared to satisfy a contractual
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obligation regarding a real property contract. FORA’s actions to destroy the map and
the videotape reflect very poorly on FORA’s credibility and integrity. FORA’s May 19,
2020 letter has an overly narrow focus – while FORA claims it “could not find any
record of the precise location of the Habitat Area referenced in the agreements,” FORA
does not deny that the precise location for the habitat area was established by a map
accepted by the parties in 2000 and memorialized in a contemporaneous memo by
FORA. The May 19, 2020 FORA letter also makes inaccurate contentions regarding
CNPS’s statements during the brief meetings that were held in the past six months, and
similar inaccurate contentions regarding FORA’s statements and actions, as well as
various other misleading comments that are not helpful to achieving a resolution of the
controversies.
South Boundary Road Realignment and Widening Project
In 2010, FORA certified an environmental assessment/initial study (EA/IS) for a
"South Boundary/Gigling Road Improvement Project" that would realign and widen
South Boundary Road. The realigned road would go directly through the protected
habitat area known as Preserve 1 North, which is parcel E29a.1. 3 The EA/IS failed to
include this critical information in the discussion of the project baseline and in the
analysis of the project impacts. The impacts are addressed only in chapter 3 of the
initial study, the chapter on alternatives. Chapter 3, called "Alternatives Considered,"
briefly mentions one of the two rare plant reserves. The discussion of “alternatives”
describes the reserve as a "habitat preserve area," as follows:
Widening of South Boundary Road within the alignment as
proposed by the project would be largely dependent upon
the outcome of negotiations with the California Native Plant
Society (CNPS) to relocate a currently identified habitat
preserve area further south. CNPS has be [sic] designated
approximately 2-acres of land for a habitat preserve area
along General Jim Moore Boulevard, adjacent to the
proposed Del Rey Oaks Resort, and approximately where
the proposed project would realign South Boundary Road
and relocate the South Boundary Road/General Jim Moore
Boulevard intersection. Therefore, implementation of the
proposed project would require successful negotiations with
CNPS to relocate their habitat preserve area to an area
south of the currently identified location . . . .

3

Parcel E29a.1 has been identified as APN 031-191-013 following the transfer from
Army ownership.
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The 2010 EA/IS chapter 3 also says "If negotiations with CNPS are
unsuccessful, Alternative #2 provides an alternate" alignment." Thus, the EA/IS stated
that FORA must "renegotiate" the location of the habitat reserve area with CNPS before
FORA can proceed with the project. The EA/IS states the FORA-CNPS contract
requires "permanent protection" of the habitat and that "the boundaries must avoid road
widening that would affect the reserve."
FORA did not contact CNPS regarding the 2010 EA/IS or the 2010 South
Boundary Road project proposal or the need for “relocation.” In August 2010, the
FORA Board approved the project without discussion and without questions, in an
agenda item that lasted approximately two minutes, according to the transcript. CNPS
would have objected and would have attended if CNPS had known about the proposed
project and the undisputed impacts it would have on Plant Reserve 1 North. CNPS was
not told about it, and CNPS relied on the contract and the map that FORA and Del Rey
Oaks had agreed on ten years’ previous. FORA’s May 19, 2020 letter makes
unsupported and meretricious claims about CNPS’ “silence” which FORA itself caused
when FORA did not notify CNPS and acted secretively about the South Boundary Road
project impacts. An agency with nothing to hide, and an agency with a desire to be
transparent and responsible, and an agency that honored its CEQA mitigations, would
have contacted CNPS under the circumstances and told them about the proposal to
construct a road through the habitat area. FORA did not do that. CNPS relied on
FORA to do the right thing under the law, consistent with public policy. FORA failed.
In fact, FORA made no attempt to contact CNPS regarding the habitat reserve
and impacts for many years. In 2017, CNPS first learned that FORA had approved the
South Boundary Road realignment in 2010. FORA did not tell CNPS. CNPS learned
through a member of the public who alerted CNPS. CNPS chapter president Nikki
Nedeff promptly attended a FORA board meeting and notified FORA in person and in
writing of CNPS’s concerns about the severe potential impacts of the road realignment
on Plant Reserve 1 North. As soon as CNPS was informed of the location of the
proposed project, CNPS constantly and consistently objected to the road going through
Plant Preserve 1 North. FORA did not respond in any meaningful manner until years
later.
In 2018 FORA filed a legal brief filed in the Monterey County superior court by
FORA as part of the KFOW v. FORA litigation involving the South Boundary Road
realignment project. FORA legal counsel Jon Giffen and Crystal Gaudette stated "The
EA/IS also addresses and provides for Project impacts upon the "reserve" created by
agreement between FORA and the California Native Plant Society (CNPS) generally
recognizing that the proposed project alignment can only proceed if a modification can
be negotiated with CNPS." The FORA brief agreed that "[T]he CNPS preserve must
remain untouched unless the agreement regarding that preserve is successfully
renegotiated."
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In February 2019, FORA counsel Jon Giffen and Crystal Gaudette were present
for a court hearing that was part of the same CEQA litigation involving South Boundary
Road. FORA counsel Gaudette stated at the hearing in open court as follows: The
FORA EA/IS "states squarely that FORA is going to have to reach an agreement with
the California Native Plant Society or - and that's the purpose of alternative two, that if
it can't then it [FORA] would proceed with the second alternative project under the
Initial Study." At the court hearing the judge, after reviewing the South Boundary Road
EA/IS, stated "My understanding is that actually the Plant Society is in the driver's seat
currently with respect to where the road ultimately is, whether it's in the approved
roadway or whether it is alternative 2. Alternative 2 was specifically put in there
because of FORA's recognition that the Native Plant Society may say . . . we don't see
a way that you can have your new extension and still preserve our area. So, it still
seems like the Native Plant Society is in the driver's seat, not FORA." (Transcript.)
FORA did not include the CNPS agreement on the list of FORA contracts to be
addressed during and prior to FORA’s dissolution. LAFCO asked FORA to “Address
the definitive status of FORA agreements and plans after June 30, 2020.” In response,
on May 14, 2020, FORA through its legal counsel Jon Giffen stated the FORA position
as follows: “Legal counsel has reviewed all agreements and believes that all have been
satisfied and/or may no longer be enforceable post FORA sunset.” (FORA Board
packet, May 14, 2020, p. 26 of 133, italics in original.) After CNPS and KFOW raised
direct questions and concerns about serious legal violations, on May 14 FORA went
into closed session to discuss possible litigation. After the FORA Board emerged from
closed session with its counsel Jon Giffen, FORA Director Alan Haffa stated on the
record in open session that in closed session FORA legal counsel had advised the
Board that the way to avoid litigation was to approve the memoranda of agreement with
Del Rey Oaks and other cities – in short, to plow ahead without responding openly and
thoroughly to the issues raised by public interest, not-for-profit volunteer organizations.
Mr. Giffen in his May 19, 2020 letter for the first time affirmatively states the
FORA position that “FORA will take no further role with regards to the [South Boundary
Road] Project” which is a definitive statement that FORA has abandoned its
responsibilities with regard to the FORA-DRO-CNPS contract, with regard to the
positions adopted by FORA in the South Boundary Road EA/IS, and with regard to the
mitigations adopted by FORA for the three road projects described above: South
Boundary Road, North-South Road/Highway 218, and General Jim Moore/Eucalyptus
Road. This is a serious failure by FORA because the MOAs presented to date do not
adequately ensure the implementation of these mitigations and positions on which the
FORA approvals of the road projects were based. FORA has repudiated the FORA
contracts, the FORA commitments, and the FORA mitigations. FORA has failed to
preserve in perpetuity the land in the manner that was agreed upon by contract
executed by FORA, CNPS and Del Rey Oaks.
FORA as a public entity is going to sunset in June 30, 2020 and still has not
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reached a resolution with CNPS with regard to this controversy. The FORA-CNPSDRO agreement has not been renegotiated and the habitat area has not been
“relocated.” FORA has not assigned successor agencies to carry out past FORA
positions and FORA mitigations for the projects that involve Plant Reserve 1 North,
including the FORA-DRO-CNPS contract, the South Boundary Road Project, the NorthSouth Road/Highway 218 project, and the General Jim Moore intersection that was part
of the General Jim Moore/Eucalyptus Road project. FORA has already constructed the
last two listed road projects and FORA has not fulfilled its obligations as lead agency to
implement all mitigations and to ensure future implementation of all adopted
mitigations, including those that affect the General Jim Moore/South Boundary Road
area. The need for these mitigations is continuing and ongoing.
The public interest in public agencies enforcing their adopted environmental
mitigations is high. There is strong public policy and public interest in favor of ensuring
an agency's commitment to its CEQA mitigations adopted at the time of the agency’s
project approvals. There is strong public policy and public interest in favor of ensuring
the compliance with the FORA’s adopted mitigation for the loss of unique habitat at Fort
Ord and FORA’s adopted mitigations for the impacts to the biological resources at Fort
Ord. Once a public agency incorporates the mitigation measures into the project as
conditions of approval, as here, the agency is bound to them. Under the law FORA
cannot simply ignore the conditions and mitigations it has adopted.
North-South Road (General Jim Moore)/Highway 218 Improvements Project.
As described above, CEQA mitigation 3 of the North-South Road/Highway 218
Improvement Project has not been implemented and carried through in perpetuity as
requires. Other mandatory project mitigations and conditions also have not been met
by FORA. On May 11, 2000, FORA submitted an application to the California
Department of Fish & Game requesting a F&G Code permit for an incidental take of
Seaside’s Birds Beak arising from the North-South Road/Highway 218 Improvements
Project. That permit was not granted. FORA went ahead with the road construction
project regardless. The need for a permits remains, along with the ongoing need for
implementation of the remaining adopted mitigations that were part of the FORA
approvals. The need for the mitigations is ongoing, as shown by recent FORA records,
including those that show Seaside Birds Beak at the site over the years. FORA
received the benefit of the approvals when FORA constructed the road project.
However, FORA has not met its legal obligations in implementing all the necessary
mitigations.
North-South Road (General Jim Moore)/Eucalyptus Road Improvements Project.
In approximately 2005, FORA had approved the General Jim Moore/Eucalyptus
Road Improvements Project in reliance on an EA/IS for that project. The project
description in the EA/IS included a new intersection of General Jim Moore and South
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Boundary Road. FORA constructed the General Jim Moore road expansion but not the
intersection with South Boundary Road. FORA unsuccessfully has sought approval
from the California Department of Fish & Game requesting a F&G Code permit for an
incidental take of Seaside’s Birds Beak that the project would cause.
Now, in 2020, FORA has stated that it wants to construct a new intersection at
the new location of the General Jim Moore intersection with South Boundary Road, and
FORA has said may even build a roundabout instead, which requires significantly more
land than an intersection. However, FORA has not implemented the adopted
Mitigations 5 and 6 in FORA’s adopted EA/IS for the General Jim Moore/Eucalyptus
Road Improvements Project, as well as other relevant unimplemented mitigations.
FORA has not assigned an agency to take over FORA’s ongoing and uncompleted
obligations for the project, including the mitigations that FORA has not been fully
implemented, and an agency has not accepted the duties and obligations. The need
for the mitigations is ongoing, as shown by recent FORA records, including those that
show Seaside Birds Beak at the site over the years. FORA received the benefit of the
approvals when FORA constructed the road project by widening and realigning General
Jim Moore Boulevard. However, FORA has not met its legal obligations in
implementing all the necessary mitigations.
Offer to meet.
CNPS again offers to meet with you with the goal of resolving these matters.
FORA and Del Rey Oaks control the schedule. CNPS does not control the schedule.
There is time to resolve this before FORA dissolves. Neither FORA more Del Rey
Oaks have made meaningful efforts to resolve the situation. Neither FORA nor Del Rey
Oaks has responded to CNPS’s recent offers to meet. If you would like to meet, please
contact me promptly at erickson@stamplaw.us.
Request.
CNPS asks FORA to rescind its approvals of the EA/IS and the South Boundary
Road project. CNPS asks Del Rey Oaks to start over with the environmental review if it
seeks to realign South Boundary Road. CNPS asks FORA to ensure that all of its
environmental obligations are fully implemented and fully assured of implementation,
as described above, before FORA sunsets. FORA has had plenty of time to plan for
these known obligations. FORA alone is responsible for the delays. There is time to
resolve the controversies before FORA sunsets, and CNPS stands ready and able to
resolve them.
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Sincerely,
STAMP | ERICKSON
/s/ Molly Erickson
Molly Erickson
Attachment: Exhibits A and B, as described above
cc:

Kate McKenna, Executive Officer, LAFCO of Monterey County
Debbie Hale, Executive Director, Transportation Agency of Monterey County
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Exhibit A, Page 3 of 3

Exhibit B, Page 1 of 2
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